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" It is narrated in Al-Musannaf Abi Shaibah, Vol. IX, page 347 that— "The husband of a woman of the city 5an'a
disappeared by leaving her step-son in the house. In his absence, the woman had illicit relations with a person and said
to her friend that this child will nickname them by disclosing their relation and asked him to kill the child. wWhen he
refused to do so she discontinued her illicit relation with him. Ultimately, the woman, her friend, her servant and another
person jointly agreed to kill the child. After killing, they cut his body into pieces and then threw it into a well. wWhenthe
incident came to the knowledge of the people the Governor of Yemen arrested the persons concerned. He and other
culprits make confession before him. The Governor of Yemen brought the matter into the notice of Hazrat Umar. In
reply, Hazrat Umar ordered him to kill all of them and said "By God, if all the inhabitants of San'a participated in
committing this crime, | would have killed all of them."

@ Hazral Umar was not sure about the correctness of his decision until he asked Hazrat Ali that 'if you apprehended
several persons in committing a crime of theft, would you erder amputation of their hands?' Hazrat Ali said, yes! 'The
sam e principle would be applied here.'Then, Hazrat Umar ordered to kill all of them." [Al-Mufigat fi Asulal-Shari'ah,
Labi Ishaque Al-Shatibi, Vol. 1|, page 11 Dar al-Ma'rafat, Beirut, Lebanon]. There is another incident that Hazrat Ali
had also ordered the execution of three persons in retaliation of killing a single person. It is thus 5o stated in as
under:— Likewise, Hazrat Ali also executed, many persons in retaliation of one person [This precedent is followed by
the majority of Jurists and Companions of the Holy Prophet).

@ InFigh terminology, two words Tawafug and Tamalu' are very common to denote such a situation. There is,
however, a big difference between the Hanafis and the rest of the Jurists in determining the meaning of Tamalu'.
According to Jumhoor Tamalu' is like Tawafuq to commit a crime jointly without having prior agreement or conspiracy,
that is to say they just agree on thespot to commit a crime jointly without prior planning and agreement. While
according to Malikis Jurists, Tamalu’' meant to commit a crime jointly by several persons in furtherance of common
intention and prior agreement.

%2 according to Maliki each member ofthe group shall be liable to punishment specified for the commission ofthe crime
regardless of their direct participation in the crime. Each of them would be considered as it was done individually. 14,
In other words, according to Malikis, mere presence at the spot of occurrence of crime with an intention of such
commission is sufficient to make a person liable to punishment for such crime irrespective of the nature of his
participation and assistance. According to Hanafis, howewver, all participants shall be punished with a punishment of
Qisas in the case of murder and the person, who after agreement, merely assists at the place of occurrence he will,
however, be awarded Ta'zir punishment which maygotothe extent of death punishment but only as Ta'zir, not as Qisas.
15. According to Shafi'is and Hambalis, all will be liable to the same punishment provided they all intended t o commit
the said crime and participate in the commission of the crime, even if other person or persons engage themselves in
some minor act like beating with a stick, etc. However, the preferred opinion of the Jumhoor of the Fugaha [multitude

36471 227 03325029 AT ARk b i 22BN JRAS 2

www-higheourtpovny :e\:u—-: mio{ghighcourt-povmy .,o:un:

49



2
K
=
&

L N -

u e g gt

- -

a~- 3» 2 & & 3 &3
-

=%
-

&3 Fa -
L F Kl g A et AT P e R A e

a.- & &

-

=
R bl Y

3 S5
-

o B
-

c Fadma dk
Lol o F kL N L N

. L
o F A
-

o & 2L
& A e

-

-

e B B D o
T i 2 B g st

-

-
-

B

a e -
-

& 4 M

L Lol
L

-

R

- 3 8. = 3 -
Fpe IRl A ATy MR 3 Sl WA ms PR

-

& 3

S QL E HD
‘d.?l-’d.?l-’_}ﬁ__,:r}*

-

o
o - ':":

a ¢
- = RaAar

&t o8

B B
MBI g SIS R T

& 3 a
-

a
-

s

- P R
bl o

-

LI T T
'_"J_,I'JJ,."J B
-

55

e = L¥

a
-

< O M

-

E

=
-

- B Cih cac
T s Kl et 503 Fat s il gk gt

&
—~a
- -

- o 3 £ 4%

-

-~ o
FAT R M F Kt

-

&

Tt 3 e Qe K Sy
-

o

-

2
-

&

£ F e

AFIFNS BN T E eI
L

-

L)

-

~ 33 a

& -
o P
-

-

-

~

& % e
-

-

<5
T P e gty

oo 23

3 Daniel P Strouthes LAW AND POLITICS A CROSS- CULTURAL ENCYCLOPEDIA Oxford, England

Flas®
£.

X

s
P a4

§ 201 ¥HC-AS ]
¥ 201 3HC-A/1]

Iy
-

- o

-
e
-

L

A @

bl N -

- o
o

-

£
o

-

¥

R
ww 8 N
o B
a_._ [
P
n 3
N
58
“* g
o

._#.. “.__
I
*h H..
m_..,... "u
m M
3
a3

R
B

G b
2




2020MC-A/T5

d!dﬁ-:.a-:.’ G & & i-': - au-o:-' "f..e" cu:ﬁ < a.;;;a :_:L..
AEAAC e P .:ufg' g w N o - - A F B T =
e & & ~~ZFad -
Rt P L Pt et g b
-
a3 £& 33 N - 3 & LI A - a = 7 = - = = a.- 3 a3
Bt S e N . N P S Ko dﬁ;‘ J"."'_;’.ﬁ".?.ﬁf PN T o r N R S e
L - - - - - - - o

~ 3233 AacF (] €& £ HIAP AFF AP 78 5 SrHBELIF s ArIrr e A Fr s L2 FPED
A EIEN A R PE W R eh—l D R R AP Tt N e AT E DR,
- - -

a3 it CECEed JHr oo oFe - : - =3 = ~3 £33 <
g g i S RAF R R (_prl]]ClpB] offence) L et L .r.?_r.ﬂ'_r.a-
- - - - -+ -

& Cca.-r ~ 33 33 =5 a3 L) ~ £ 33 - a =5
ﬂ.-g.ﬂ_,r- AT I P i o ..r..ﬂ.ﬂ'_r.e- Fml AR P PN W i i3
-~ -

-

E M PP &k A R €k & - £33
-_F-".ﬂ..l'.ﬁ'.f_,f.’d Kt ..?‘_F.F_PJ- -fﬁ.ﬂ.f"' JM_P.#I' o
- - -
2 o= [ K- - 3 & < a <3 a -3 3L B a 3x 3 < 3 L K-
‘.-F"-".P-f_,f_;’_}' AT T AFSIT FIS RIS LN I-..r"'l’ T ey .-H_;".P.r"" o e W
- - - - - -~ - -

i - s AMO S - aE
LR f ey ..e..r,,:d.? Ea® 4
F -

- > ook o &k AL > ®xo&> ER R R PRI
- _r.d_r.?.d ,.-,p_a- APPA Et ot o yrior Epmie e gh Do g
-

- P - & For o Bk &F A& 4 4 &2 EE- A X1 - - -
PP pt forar Cr g s g2 - e d g e mm g pem b3 g pr—y
- - - - - -

& FFFFE - > o =& F - > F i = > & = & & & P - [ - & F
ey POV I ..»-.-f.f..»-..ﬂ' S - ..»-'.-f..’ L T e L .ﬁ .-" t.-»-'b' ot
- -

d dem s te G T >E 2
R P L P s - e LT
- - P

2005/HC -Af56
% The more these preparatory acts are distinguished, for the purpose of prohibiting them, the greaterthe chance of
preventing the execution of the principal offence itself. f the criminal be not stopped at the first stop of his career, he
may at the second arthethird. It is thus that a prudent legislator, like a skillful general, reconnoitres all the external
posts of the enemy, with the intention of stopping his enterprises. He places, in all the defiles, in all the windings of his
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